order to bring the relationship between the 1S Or i
: parties to s original st

well as eatnhr:ﬂmun_ tor re-establishment of'the, numih-:ﬂuuld L.".T
Er wuu!id_hnv: existed if' the wrongful act had ot been committed 'l‘h-e
E_HI:IHHIIE_EITJIL Fu_u. upflu:l for .'h' purely restitutive concept or restitution in

ind which, aside from he!ng contined to the assessment of & factu
::uamn mf;nE:u notheoretical reconstruction of what the stuation wioyl

ave been if the wronyful act had not begn committed |

: | t would have

ﬁ vhserved Fh'" this provision clarifies further that restitution in h:;
¢ mmPE{‘lll!.ilrﬂﬂ mmuegub[e of combined application To sum up
the E’cr:_umm::-n 15 of the view that restitution should be limited 1
rr.!tut‘nnnnlnf _thu ﬁ;m_qwum; = which can be clearly determined -
without prejudice to possible compensation for lugrum .EEH:I.I]I

_ w the main and central remedy resorted 1o following
an internationally wmrluﬂ:l act 18 the subject matter of drafi article 44
:ﬂweﬂum?d stipulates that the injured State 15 entitled to obtain

m the Slm.- which has committed an internationally wrongful act
compensation for the damage caused by that uct, if and to the extent thar

The latter, however perform an affictiv
: ; e function which is alien 10
:m;lnw_r:w a measure of retribution is present I any Ell'l':‘l
Feparatic --M s distinction between payment of moneys by way of
compensation and payment of money for afflictive purposes is generally

Paragraph I as adopted, mcorporates the
. _ : ec elements in relation
O compensation. These are (1) the concept of entitlement, (i) the

:l‘:mmlruu:m of a ﬂu_ni' _Imi;_. and (il) the relationship between
Pensation and restitution in kind. As to the first , like all other
Prosisions on reparation. this provision 18 couched in terms of entitlement

nﬁhﬂiwﬁdhﬂ:uﬂnﬂnthm compensaton
! of the duty of
conditional upon a corresponding claim on the parts of the inpured State
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Paragraph 2 of the draft article 44 then goes on 1o provide that
Won covers any economically assessable damage sustained by the
ard may include interest and. where sppropnate. loss of profits

o
E i

Dyrafi Article 45 on satisfaction provides that the mjured State is
pd 10 obtwn from the State which has commirted an imternationally
* wrongful sot satisfsction for the damage. in particular moral damage, caused

b that act, if and to the extent necessary to provide full reparation. Paragraph
A ghen S clarifies that satisfaction may take the form of one or more of the
jowing (a) an apology. (b) nominal damages. (c) in cases of gross

infingement ol the rights of the mjured State. damages reflecting the gravin
of the infringement, (d) in cases where the internationally wrongfil act arose

fram the serious misconduct of officials or trom criminal conduct of officials
_J.r'f' private parties, disciplinary action against, or pumishment of. those

pgponsible. Parngraph 3 of the draft aricle stipulates that the right of the
'1 = State to obiain satisfuction does not justify demands which impair
hie dignity of the State which has committed the internationally wrongful act

The term “satisfaction” is employed in @ techmcal internanonal sense
~ asdistinguished from the broader non-technical sense in which it is merely a
ynanym for reparation. Although satistaction has been claimed for various
- types of injunous behaviour including insults 1o the symbols of the State such
85 the national flag. violations of sovereignty or territonial integnty, attacks on
.,_ hips o aircraft, ill-treatment or attacks agrinst heads of State or Governiment
o diplomatic or consular representatives or other diplomatically protected
persons and violstions of the premises of Embassies or Consulates (as well
a8 the residences of members of foreign diplomatic missions)  Claims for

alisfaction have also been put forward by the State in cases where the

ctims of an internationally wrongful act were citizens of the foreign State

Sanstacuon 5 not defined only on the basss of the type of injury with.
 regard to which it operates as a specific remedy |1 is also identified by the
typical forms it assumes. of which paragraph 2 of draft article 45 provides a
- Mom-exhaustive fist, ~“ Apology”, mentioned in sub paragraph (a) encompasses
regrets, excuses, salutmg the flag etc 1t s mentioned by many writers and
Oocupics a significamt place in intermational junsprudence. Examples are the
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“L m;'iﬂr:;ﬂ?:ﬁtiﬂg%ﬂﬁ’ﬂﬁm{_ W cases In diplomatic practice, insults
s e daba leor overnments, attacks against diplomatic oy
g wves ar other diplomatically protected agents, or agains
o C ‘ a toreign State hufwa ::-Elcn_lll.'d W apologies or expression.

.1., 1, s have also attacks on diplomatic and consular premises or o
ships Forms of satstaction such as the salute to the flag or expiatory mission.
seem to have disappeared in recent practice Conversely reu.iuesn ;:-:.r‘

“pultlﬂie'\- ar ““‘-‘rb 1"“‘.“ Seein + ¥ I
= ’ bia hH e NG ﬂ'ﬂm l“ wwlang

. .-ﬂlm;zq_hcr ﬁ.:ml of satisfaction. dealt with in sub paragraph (b) of
ﬁ: %r:;p v 2,15 that of nominal damages through the payment of symbid;
sums Several examples are to be found in iternamonal ]unspmdeﬁae

Dr !
-1 7o Ihﬂaﬂ Article 46 on Assurances angd guarantees of non-repitition
o mjured Is:m to obtain, where appropriate, from the State which

committed an international wrongful act assuranices or guaraniees of
non-repetition of the wrongfil act

The consequences of an inlernal
: il wnally wrongful act include
ﬁ:::ﬂ:’;ﬂglﬂmﬂ s repetition. This purticular consequence is however
-I:Eparu' v Oeall "-'-’lth_ In the framework of satisfaction of other form of
ot n;“;;"_ remedies - whether afflctive or conpensatory - are themselves
e Id:rmlly useful in avoiding repetition of'a wrongful act and that
o s I parneular can have such a preventive function, especially in
i ﬁlrmsm . namely dmmfgealt reflecting the gravity of'the infringement.
el Funishnmrnlﬂ‘ EFEJ otartcle drak 45 and diﬁ;:iplinm Achion against
el spmbios ol official responsible for the wrongtul act dealt with in
repuﬁ:;f 2 _}ufrhclunm Aticle Vet assurances and guarantees of non-
af ! mﬁ'f‘m' adistinet and putonomous function. Unlike other forms
They i h'“hlﬂh seek 1o restore status quo ante, they are fumre-onented
thm,: faet Ve R I!lr?'runlwc ml_hu_zr than remedial function. Furthermore.
g PPose a nsk of repetition of the wrongful act. Those features
Hulumtiz;lnl ““F’_a rather yxceptional remedy, which, should not be
i y avalable to every injured State, particularly in the light of the
mearng of that term under Pari Two of the draft n-niclcs_ :

(hapter 111 of Part Two of the draft articles on Counter Measures
deals with such 1ssues as conditions relating to resort 1o countermessures
proportionality and prohibited counter measures. The four draft articles
comprising this part deal with not only the most difficult but also controversial
aspect of the whole regme of State Responsibility.

The basic notion of countermeasures is the entitlement of the injured
Spate not to comply with one or more of its obligatons towards the wrongdoing
Srate.  The fundamental pre-requisite for any lawful countérmeasure -
nilateral reaction - is the exastence of an internationally wrongful act infringing
a right of'the consequently injured State  An injured State which resarts to
gountermeasures based onits unilateral assessment of the situation does so
at its own nsk and may incur responsibility for an unlawful act inthe event of

an InCoITect assessment

The nght of an imured State to resort 1o countermeasures is
gircumscribed by the permissible functions or aims to be achieved by such
measures. In practice injured State resorting to countermeasures may seek
the cessation of the wrongful conduct, in the case of a continuing wrongful
act; reparation in a broad sense, inclusive of satisfaction, as well as guarantess

of non-repetition

The text on _countermeasures by an injured State had been
provisionally adopted at the 40th Session. The text of draft article 47 as

adopted at the 48th Session stipulates that as long as the State which has
committed an international wrongful act has not complied with the
provisions of draft articles 41 to 46 {relating to the rights of the injured
State and the obligations of the State which has committed an international
wrongfisl act ) the injured State is entitled to take countermeasures  Subject
to the conditions and restrictions set forth in draft articles 48. 49 and 50,
not to comply with its obligations rowards that wrongdomg State in order
to induce it to comply wath its obligations stipulated in draft articles 41 to
46, Paragraph 2 of the draft article 47, provides that where a
countermeasure against 8 wrongdoing State involves a breach of an
obligation towards a third State, such a breach cannot be justified as
against that third State
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In defining the essential elements of the notion of countermeasures
draft article 47 circumscribves the entitlement of the injured State to take
countermeasures m 3 respects viz (i) it requires the failure of the
wiongdomg State to comply with its abjections, (i) it subjects the injured
State’s entitlement to take countermeasures 1o the conditions and
restrictions set forth in the draft articles, and (i) it requires that resort 10
countermeasures be necessary “to induce it {the wrongdoing State) 1o

comply with its obligations

The entitlement of the ingured State 10 reson (0 countermeasures
as specified in draft article 47 is subject 10 cerain “conditions,
qualifications and exclusion, which are spelt out in the following three
articles.” Certan Conditions rélating to the settlement of the dispute apply
to lawful measures are the subject matter of draft artscle 48 The basic
requirement that countermeasures must always be propomionate 15
spelt out i drafi article 49 Finally, the kinds of conduct that are entirely

excluded [rom the realm of countermeasures is dealt with in draft article
50

Draft article 48 on the Conditions relating to resor] 1o
Countermeasures stipulates that an injured State shall, prior to taking
countermeasures, fulfill its obligations to negotiate provided for in the
draft articles It is further provided that the obligation 10 negotiate is
without prejudice to the taking, by the injured State, of interim measures
of Protectjpn which otherwise comply with the requirements of this
Chapter and which are necessary 10 preserve its legal position pending
the cutcome of the negotiations provided for in draft article 54

Thus, Paragraph 2 of draft article 48 makes it clear that existing
third panty dispute settlement mechanisms remain in force notwithstanding
a dispute which has given rise to countermeasures and that the injured
State itself must continue 1o comply with its obligations in relation to
dispute settlement  Paragraph 2 ol draft article 48 then goes on to refer
to dispute settlement obligations arising under Part Three of'the present
drait articles. Thus reference has particular significance 1o disputes arsing
in the context of countermeasures since under draft article 56(2) where
a dispute “arises between States Parties 1o the present articles one of
which has taken countermeasurcs againsi the other’, the allegedly

]

k.

wrongdo! bject of the
; doine State - 1.e, the Siale which 1s the_ subje
'ﬂﬂgﬂ:lﬂifﬁ - may al any time unilaterally Illi]lml'l the dispute 1o an
arbitral tibunal to be constituted in secordance with Annex 11

Draft article 49 lays down the ml1_n of propor 'u;:m.][ . iu;;n::;“wm
coumMenmeasures ™ | ot b oLt 0 artion” othe
'ﬂw‘ 5 4 “negative” t‘ndr:‘m.lhﬁnn. uumlheﬂmﬁmm Air Services
Hﬂﬂt but does not specify the degree of proportionality o the extent Lo
which a counfermeasure maght be chsproportionate While the assessment
sanality of a countermeasure must :qtmﬂy mm!we
 consideration of all elements deemed 10 be relevant in the q:a::ﬁ:
: the use of expressions such as “masifestly disproportionale
. could have the cffect meMﬁmﬂhﬁrﬂ subpectivity
the construction and apphcation of the principle A countermeasure which
hwiuﬂm_mm what the exiem, Im_lﬂlhtpmmmdmnnd
ingz the mjured State 100 mhluwlylhumgluludtnm TI:_
Commission has opted for a flexible interpretation of the principle

| peoportiouality

Thnﬂ:nfmninmlil!mfunhmdnﬂmﬁnhmwhuﬂmu
.wmwmhmﬂﬂmmm
| second to the it
-.m.Th:u:;ih: wnn; Eduﬂ.l:n" i the formulation of the first critenon
:mﬁﬁmmmwm&mﬂ\mmﬂm.
1 would be insufficient, however, to limit the test of proportionality to &
i iﬂtmmhwﬂﬂ:mﬂﬂﬁhﬂ:
lhdhmnﬂwmgﬁﬂmmih:ﬂmndﬂm:mmm_m
'-mﬁwmﬂndqpﬂd'yuﬂd‘ﬂnmuuﬁiﬂ

Pmﬁuﬂwhmmmd-ihﬂwdﬁﬂi:hmﬂﬂwiqﬂ
wrongful act and the countermeasure Ilhnnl_tnbuMmd‘:t::
of the aptness of the reaction 10 attain o pumcu’nlr aim_ The purpe e
coumtermeasures, namely to induce ﬂwq-:mnﬂu;:g u?'::etu m":r::! ::“iding
obligati  draft articles 41 10 46 cou evance
;ﬁhd:ttlrnu“:d‘:nnd:m extent ncountermeasure is kawful  That issue. hrawever.
i different from that of proportionality
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An injured State is precluded from resorting to certain types of
conduct by way of countermeasures. The notion of prohibited
countermeasures is the result of the cominuing vahdity of certain general
restrictions on the freedom of States notwithstanding the special characier
of the relationship between the injured State and the wrongdoing State
Subparagraphs (a) to (¢) of draft article 50 identify the broad areas
where non-compliance with apphcable norms by way of countermeasures
i impermissible and circumscribe the limitations on the measures available
to an injured State with respect 1o each of these areas. Although some of
the prohibited countermeasures addressed m subparagraphs (a) 1o (d)
are covered by peremptory norms referred to in subparagraph (e). it
was considered preferable to deal with them separately in view of the
mipoertance acquired, in particular, in contemporary international society

by the prohibition of the use of force and the protection of human nights

The prohibition of the threat or use of force by way of
countermeasures is set foth in subparagraph (a). This prohibition is
defined in terms of a general reference to the Charter The Commission
was of the view that a specific reference to Aruicle 2. paragraph 4 would
not accurately reflect the scope of the prohibition of the threat or use of
force since the Charter permits the use of force as authorized by the
United Nations as well as in the exercise of the right of individual or
collective selfdefence  The Commission opted for 2 general reference
to the Charter as one source, but not the exclusive source, of the
prohibition in question which is also pant of general international law and
has been characterized by the International Court of Justice as & norm of
cusiomary mtermational law

Subparagraph (b) of drafi article 50 restricts the extent to which
aninjured State may resort to economic or political coercion by way of
countermeasures. A great variety of forms of economic or political
measures are frequently resorted to and are considered admissible as
however, it not totally exempt from restriction since extreme economic
or political measures may have consequences as senous as those ansmg
from the use of armed force.
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i 1 State may
t:]hmiuhmnlnwh:hnﬂ_uruﬂ
by way of countermeasures, 10 conduct that 13 :.umnn: :n
ic ar consular law While an lliur_td State may resort 1o
o ETTTICA B mmhtdphmlﬁtrﬂmmhthemngdmm
rate. including declacations of pErsonanQn KIald - the termination or
Jibte. 1 o diplomatic relations and the recalling of ambassadors. not

forT of countermeasures relating to diplomatic law or affecting

Subparagraph (d ufdrlﬂmi:lt.ﬂlprﬂihﬂlﬂnlum.bjnﬂ
& eounteTIE mtu::mduﬂ in derogation from basic 'mrmln
- This prohibition dictated by fundamental humanitanan

Subparagraph (<) of draft article 50 concerns the yeneral
cestriction on the right of an injured Smunrpnruu
et =i | ¢ ; o comphy with '.'l‘l". Uk |_ T O
SF this restriction in Part One, firstly, by including mong
. %u@m:hhnm“thmMull
< {4 -| 1= _|.l--- :: = i} -| I.h’ + iﬁﬂﬂﬂlﬂﬂbﬂﬂﬂﬂfll':
in iona mqm act” (article 30), secondly, when it stressed
imviolabi d‘meMﬂhﬂmﬂ:hﬂummﬂthﬂ
Sl s -pu?;nrphlm.'l
2). and thirdly, in case of State of necessity (article 33. _
n-'ll:wi‘luhn mcmwnﬁnnmﬂuuw:rﬁrﬂhm
ecognized the uni se character of & peremptory norm s a norm accepted
ar ! hy:hehnminnﬂmmnitynfmuuuwhuhul

; - m“ | 3 y ¥

' :i::lr I‘:h::ter IV of Part Two of the draft articles entitled
“Intefnation Eﬁm‘dhﬂﬂnlﬂhu&nhﬁuﬂﬂumnnf
ar iﬂill crime. specific consequences; and obligations for all
States

e
IP -
r

Draft article 51 on WMMMM
s essentially mt‘hnpiuwlummuuwminwm
:llnﬂl:lltpl?lpl consequences of any other international wrongful




act and such further consequences are set oul in drafl articles 52 and 53
The additional consequences relate to (i) the relationship between the
wrong doing State and each injured State: and (i) the minimum collective
consequences

Draft article 52 addressed to specific consequences provides
that an injured States entitfement to obtain restitution in kind or 10, obtain
satisfacrion is not subject to limitations or restrictions set out in the relevant
provisions of draft articles 43 (restitution in kind) and 45 (satisfaction)
where an imernationally wrongful act of'a State is an international crime
The Commussion, beheves that the two linitations on the entitlement of
an injured State obtain restitution in kind ought not to apply in the case
of a cnme

It may be recalled that drafi article 43{c) limits the entitlement 10
restitution where the wrong doing State can show that to grant restitution
- is contradistinguished from compensation would impose on the Wrong
doing State a burden disproportionate (o the benefit secured by the
injured State in obtaing restitution. The Commission believes that this
limitation ought to be removed in the case of a crime, In the opinion of
the Commission restitution is “essentially the restoration of the legal
situation as it existed to prior to the Wrogful act™ and a wrongdoing
State ought never 1o be able to retain the frusnts of its cnime, or benefit
from a wrongdomg that is criminal, however painful or burdensome
restoration migiht be”. It was empasized in this regard that in removing,
this hnitation the Commission was not eliminatng proportionality which
pervades the general field of remedies

The second limitation set out in dratf article 43(a) excludes
‘restitution where this would seriously jeopardize the political
independance or economic stability” of the wrongdoing State The
commssion didnot believe it 1o be a valid reason for defining restitution
when the wrongdoing State is required to give up the result of a crime

Apropos the exclusion of demands of satisfaction which would
“impair the dignity of the wrongdoing State”™ set out in draft article 45(3)

the Commisson took the view that by reason ol its cime the wrongdoing
State had itself forfeited its dignity 1t noted that the limitation in paragraph
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[ that a clum for
draft article 45 would. however, remain 50 ° !
ﬁﬂ::ﬂ would have to be proportioaate 1o the gravity of the crime

icle 53 on obligations for all States entails both negative
ﬂnﬁ"ﬂim:m.u States. In lh_:fnnrﬂ category as set :u";
and {.nnd{h}mdﬂuw;fww
.. I ll L . 4 H m ! “ .I | |
nnh“d (d) :: dﬁjmﬁ incorporate the positive _nhlqgmmm to
iﬂ with ather States “in carrying out their obligations u!ndm
: wﬁ: {a) and (b)" and “m Hnlppﬁ;uimufnmumdulwd

o eliminate the consequences af the crime ™

In as much as the involvement of all States is bebeved to mﬁ:lt'
the i nnhl!‘.imuinth:pwwmm_:mdmppummu
ﬂ < crimes which by definition mtp.llrhrﬂmﬁ.ll imlerests ;:;'
 the international community the obligations |r_npou-=d by draft -'m:

I on the assumption of international solidarity in the face of an
Intemational crime

Part Three: Settlement of Disputes

It will be recalled that the fur::l_ Sﬁ:l W Mr m
: It i presenied n mitted _
Mﬁ::mruﬁt hrmmﬁdmﬂiun at muﬂgm_grwthpmph
‘content of Part Three of the draft articles concerming lmplnﬁl:uunn
ol State Responsibility” would mﬂu:irb:lh::::y : uh:h:::“ um:
be elaborsted He had expressed dout hether wmﬂd_
.:Hhu‘::umt the rules elgborated in Part One uf the -:Ir_tﬂ articles as
 binding upon them if’ there were no guarantees for an mtuwl;immi. i
of the facts and the interpretation of hlll;p::m:untuhi; 1&::: 1::1 ry g
Several members of the Commission ressed h ween Pa
Two and Three and emphasized the relevance of :'npl,muu:::;
provisions” in the elaboration of Part 2 of the draft arucies

respect of some of the articles.

ng | ' ission adopted a set of 7 draft
During its 47th Session the Commission )
articles :;dulltws:r annex thereto. Theseven draft articies and the Annex
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are addressed to the Settlement of Disputes and now form Pant Three
of the proposed instrument on State Responsibility. 1t may be recalled
that the present Special Rapporteur, M1 Arangio Ruiz, had in his fifth
report presented to the ILC s its 45th Session proposed general
compromissory clauses” of the future convention on State Responsibilicy

The settlement obligation procedures proposed, it was then stated, would
complement, supersede or tighten up any obligations otherwise existing
betvween the insured State and the wrongdotng state in any given case of an
afleged breach ofimemnational law. The proposed drait articles had envisaged
a three-step third party dispute settlement procedure which would come
into play after a countermeasure had been resaried 1o by an injured State
and a dispute had ansen with regard to its Justificabion and lawflilness. The

three steps of the dispute settiement procedure then proposed were
Commitiee added Nezotanon and Good Offices and Meduation to the dspute
settlement procedure proposed by the Special Rapporteur

Draft Article 54 on Negotiation stipulated that in the event of & dis ute.
regarding the interpretation or application of the present articles,, ansing
between two or more States, they shall upon the request of any of them 1o
seek 10 settle it amicably by negotiation. 1t may be stated that negotiation is
a flexible means of peacedlil settlement of dispute and can be applied 1o all
kinds of disputes whether political, legal or technical. In the present instance
the recourse 1o negotiations is restricted somewhat 1o the imerpretation and
apphcation by the proposed articles to state responsitulity Negotiation has
the advantage that it involves only the parties to the displite and they can
monitor the entire phase of the process from its initiation to its conclusion
and conduct them mn the fashuon they deem 10 be most appropriate. A
number of miemational instruments inchuding the Antarcuc Treaty, 1959, the
Agreement Goveming the Activitees of States on the moon and other celestial
Bodies, 1979, the United Nations Convention on the Law of the Sea, 1982
and the Vienna Convention on the Law of Treaties Between Siates and
International Orgamzations and/or Between Intermatonal Orgamizations 1986
place on the States Parties thereto an obligation 1o carry oul negotiations,
consultations. or exchange of views whenever a controversy anses in
commection with the treaty concermed
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et : As fior good
e, z facilitating an amicable settlement of the dispute

S ‘}:tﬁhy sated that although Article il pmph | of the Charter
] i Umuﬁ nations does not specifically mentioned good offices as a
b ' -Pu:iﬁ:mﬂuneﬂufdiqmulh: Aaniln Declaration on the Peaceful
R ert o Intermatianal. Dispumi?llphﬂlﬂﬂﬂﬂdlmmlﬂﬂlﬂ
Lo |; the other peaceful methods enumernted in Article 33 of the

1 . [ N h
: ( iﬁﬂnmunnl;musnm!:uedunt
e LTuﬂ:ndhythu Rapporteur Mr Ruiz inh:l:iiiﬂhrepunl
T .. article as adopted by the Drafting Cmnmlu :ulpulll:uh:::
- onths after the first request for negotiations, the dispute
 bes mdhngm:muﬂlmlmmudcumnﬁuﬂqdpmy settlement
s bess mstituted any party to e dispute may submit it 10 the conclianon
o confe ity with the procedure set oul in the Annex It would have
. observed that the conciliation provision 15 linked 10 ugmntm;:
! latter are a precondiion for l'l'll'll.lril“ﬂﬂ u:n:lnnhmm. It may
cle | of the Annex 10 the draft ari es (The Conciliation
‘Con ::*EF',: Three of the artigles an State Ilwpmmhﬂ::‘yhli
H’" “ud 1o the issue relating to the appointment of a ﬁ;_r: mrh . :;
canciliation commission, its rules of procedure, method of work.

- decision making,

rticle 57 enunciates the Im_meg__c_nnsﬂmm
ME;: n:‘.iu::g the elucidation of the quﬂtmnmgquund wnl}
:" objective the collection of all necessary information by meains 0
or otherwise and 1o endeavour 1o bring the parties (o the dispute
1o seitlements

e

g

article Asbitration is based on the proposal advanced
h;n;p::l: h!ﬁﬂh:pnnuﬂptmidulhltnﬂirglh
mﬁﬁmﬂﬁmmﬁﬁnum_mwm
.ﬂﬁlilmmlulhlm' 1h:rqnn¢nhe(?mmmut_|upumm1:
:Iiuﬂmunuyhylymﬂlmb-ﬂlhtm=mmlmuﬂl
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10 be constituted in conformity with the annex

. ‘ ! Article 2 of the Annex | |
on I.hn..ﬁ.rhmﬂj.uhum provides for the establishment of ﬂurm:n;ﬂm
arbitral tribunal, i rules of procedure, decision making and related matters

— .ﬂ'ﬁ Article SR must be read tagether with draft article 59 which
s with the o ' viz,, to decide with bindin
uﬂhpi any issuesof fact or law which may be in dispute between the :
The tnbunal is o submit its decision to the parties within six months ﬁﬂnmelh:
date of campletion of parties written and oral pleadings and submission

Finally, draft article 60 provides that where the Validi i
ﬁmtlunhnﬂugﬂll:fupmytu the dispute and if within 3 manths the dyge
thnmmithepmhnwnmnmudmnﬂmml.dulﬂ i$ competent to

11 DRAFT CODE OF CRIMES AGAINST THE PEACE AND
SECURITY OF MANKIND

pduction

The Conmwmission adopted 20 articles on the Draft Code of Crimes
 against the Peace and Security of Mankind (' Draft Code’ hereinafter) upon
" the completion of second reading  The adopted Draft Code is in two parts
Part | deals with General Provisions which iter afia outline the Scope and

Anplication, Individual Responsibility, Punishment, Responsibility of the

jor, Establishment of Jurisdiction, Obligation to extradite or prosecute,
inl guarantees, non bis in idem and non-retroactivity. Part 11, on the
hand, deals with the substantive aspects i e the definitions of cnimes
st the peace and security ofmankind. The following crimes have been
d in the Draft Code (&) Crime of Ageression, (b)Crme of Genocide,
Crimes against Humanity, (d) Crimes against UN and Associated
sannel, and (e) War Crimes

The Drafting Committee on second reading of the Draft Code held
23 meetings beginning from 7 May 1996, The Drafting Commitree’, it may
be recalled, had provisionally completed last year the second reading of
articles 1, 2, 4 to 6 big, 8 to 13,15 and 19. Furthermore, it may also be
 recalled that the ILC had taken no action on these articles, instead it sought
todeferits consideration to the present Session. However, while introducing
the Drufting Committee’s Report in the last Session, the then Chairman (Mr
Yankov) had indicated that the report was of a tentative character and that
- some of the articles provisionally adopted at that time might need to be
wlqﬁmrnmdﬂd in the light of the definition of crimes. Accordingly.
~ the Drafting Committee in the course of the second reading of the draft

provisions modified the text of some of the articles as adopted in 1995

*The Drafting Commitice on the Draft Code of Crimes Against the Pers and Security
of Mankind comprsed - Mr Doudou Thaam | Special Rapponenr). Mr. Exriksson, Mr
Mabil Elaraby, Mr. Salifou Fomba. Mr Qzhi He, Mr. Mochiar Kussmt-Aimadya. Mr
Vischn Mikadka, Mr Roben Rosenstock, Mr John de Saram. Mr Alberio Seckely, M
Ianovich lukashuk




